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the past five decades there have been multiple definitions and regulatory interpretations, multiple Supreme Court 
decisions, and ongoing litigation surrounding the definition of “waters of the United States.”  
 

The longstanding regulations for defining “waters of the United States” were established in 1986 and 1988 by the 
Corps and EPA, respectively. U.S. Supreme Court opinions came in 1985, 2001, and 2006. After the 2006 decision in 
Rapanos, the agencies implemented the pre-2015 regulatory regime, which is the pre-2015 regulations defining 
“waters of the United States” implemented consistent with relevant case law and longstanding practice, as informed 
by applicable guidance, training, and experience. The agencies revised their regulations in 2015, 2019, and 2020. In 
2021, two district courts vacated the 2020 Navigable Waters Protection Rule, and the agencies returned to 
implementing the pre-2015 regulatory regime nationwide. In January 2023, the agencies published a revised 
definition of “waters of the United States” in the Federal Register, and the rule became effective on March 20, 2023. 
 
On May 25, 2023, the Supreme Court issued the Sackett decision. Although the January 2023 Rule itself was not 
directly before the Court, the Court did consider the jurisdictional standards that were set forth in the January 2023 
Rule, including the relatively permanent standard and significant nexus standard. The Supreme Court concluded that 
the significant nexus standard was inconsistent with the Court’s interpretation of the Act. The Court also concluded 
that the Rapanos plurality was correct that the term “waters” as used in the Clean Water Act encompasses only 
relatively permanent, standing or continuously flowing bodies of water, including streams, oceans, rivers, and lakes. 
For wetlands, the Court also agreed with the plurality that, to be jurisdictional, wetlands must have a continuous 
surface connection to water bodies that are “waters of the United States” in their own right so that there is no clear 
demarcation between “waters” and wetlands. Based on the Court’s decision, EPA and Army determined that the 
regulatory text of the January 2023 Rule needed to be amended. The Conforming Rule published in the Federal 
Register in September 2023, and that rule became immediately effective. In that rule, the agencies amended key 
aspects of the January 2023 regulatory text to conform it to the Sackett decision.  
 
Each of the agencies’ rulemakings since 2015 to revise the definition of “waters of the United States” has given rise 
to a host of legal challenges. This litigation has, at times, led to different definitions of “waters of the United States” 
being in effect in different parts of the country. Most recently, parties, including 27 states have filed suit against the 
January 2023 Rule. As a result of the litigation, the January 2023 Rule is not operative in certain states until further 
legal action. Where the January 2023 Rule is not enjoined, the agencies are implementing the January 2023 Rule, as 
amended by the Conforming Rule. The agencies are implementing the pre-2015 regulatory regime consistent with 
Sackett where the January 2023 Rule is enjoined.  
 
The Amended 2023 Regulations identify five categories of “waters of the United States”: traditional navigable 
waters, the territorial seas, and interstate waters; impoundments of jurisdictional waters; relatively permanent 
tributaries of the above waters; wetlands adjacent to traditional navigable waters, the territorial seas, interstate 
waters, and relatively permanent jurisdictional impoundments and tributaries; and relatively permanent lakes and 
ponds not covered in the other categories that have a continuous surface connection to traditional navigable 
waters, the territorial seas, interstate waters, or relatively permanent tributaries. In light of Sackett, adjacent means 
“having a continuous surface connection.” The regulations also detail what are not “waters of the United States,” 
which include waste treatment systems, prior converted cropland, certain ditches, certain artificially irrigated areas, 
certain artificial lakes and ponds, certain artificial reflecting or swimming pools, certain waterfilled depressions; and  
swales and erosional features. 
 
To make sure that EPA and Corps staff were prepared to implement the regulatory regimes currently in effect, the 
agencies hosted a series of trainings for their field staff. The agencies also hosted webinars for states and Tribal co-
regulators and for other federal agencies. The state and Tribal webinars were recorded and posted on the web for 
the public to access.  
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